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THE COLOR OF SEXUAL
HARASSMENT AND THE
PUBLIC/ PRIVATE DIVIDE
JANEILLE ZORINA MATTHEWS*

Introduction
When I am repeatedly mistaken for the secretary, I am enraged.
When clients and managers tell me that I am "articulate" because
the unspoken understanding is that as a Black person I should have
difficulties with subject-verb agreement, and I am not expected to
convey my thoughts intelligibly, I am enraged. When I am invited
to the Ray Charles concert while the rest of my colleagues are
invited to the opera, when I am badgered about rap music and hiphop culture, and when I am not invited to the golf course where all
of the new projects are inevitably discussed, I am enraged. But
when I am touched where I do not wish to be touched by a
colleague whom I do not want touching me, I am not only enraged, I
feel violated. When my athletic ability is used to graphically
describe the potential sexual exploits that can occur on office
furniture, I am not only enraged, I feel desecrated. When I am
sitting across from a Prime Minister - the ultimate reminder of
power and political machinery - who relentlessly discusses parts of
my body and insists that he "feel[s] a connection between us," I am
not only enraged, I feel powerless.
Intellectually, all workplace harassment should be understood
to be equally reprehensible and unacceptable. Irrespective of the
predicating basis all workplace harassment can be reduced to the
* B.A. Villanova University, 1998; J.D. Harvard Law School, 2005; M.P.A. John F.
Kennedy School of Government, 2005. I would like to thank Tracy Robinson, who
informed and inspired this article on so many levels, and Bill Stuntz, whose patience,
guidance, and constant support allowed me the academic freedom to simply write what
I thought. Additionally, I would like to thank Lani Guinier, Martha Minnow, Janet
Halley, Lionel Matthews, and Cynthia Matthews. This article was written prior to the
author's law school commencement.
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same terms - the violation of personal dignity, patriarchal privilege,
and the misuse of power. It is not necessarily the form of
harassment that is problematic - it is that the behavior occurs at all.
But emotionally, sexual harassment does seem to resonate
differently. As a result, when we attempt to conceptualize and
address the harms of sexual harassment we tend to do so along a
single axis, an axis that contemplates sexual harassment only as a
gendered harm. But thinking about workplace harassment in terms
of only race or only gender is inadequate because the harm has both
everything to do with race and gender and nothing at all. Put
differently, workplace harassment is about power and "actions that
are designed to maintain work - particularly the more highly
rewarded lines of work - as bastions of masculine competence and
authority."' Workplace harassment is about keeping women out of
particular economic spheres; and, beyond that, it is also about
keeping particularwomen out of particular economic spheres. So
workplace harassment is not explicitly or exclusively about race or
gender. However, race and gender are the mechanisms through
which the power dynamic is maintained. Using a single-axis
analysis ignores this reality.
Moreover, framing workplace
harassment around a single issue assumes that race and gender are
mutually exclusive when in fact they are highly interdependent.
Although I may experience racial harassment differently from
sexual harassment, the two are inextricably linked because I am
neither exclusively Black nor exclusively female. Racial harassment
directed at me is necessarily informed by my gender as sexual
harassment directed at me is necessarily informed by my race.
I began this inquiry into workplace harassment simply
wondering why sexual harassment feels so different from racial
harassment. What is so special about sex? Is there something more
egregious about sexual misconduct? But in contemplating these
questions I began to wonder how race and class affected the way
that women were sexualized and the ways in which an
intersectional understanding of workplace harassment and a more
sophisticated understanding of "work" could lead to better sexual
harassment law. Additionally, I was even more interested in these
questions outside of a North American context where so much of
the antidiscrimination discourse is lodged between oversimplified
poles. I was interested in how sexual harassment might be
understood through the more nuanced continuum that exists in the
Commonwealth Caribbean, 2 a continuum that is based on ethnicity
1. Vicki Schultz, Reconceptualizing Sexual Harassment,107 YALE L.J. 1683, 1687 (1998).
2. ROSE-MARIE BELLE ANTOINE, COMMONWEALTH CARIBBEAN LAW AND LEGAL

SYSTEMS 3 (1999) (included in the definition of Commonwealth Caribbean are the current
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and shade.
Sexual harassment has captured the hearts and the
consciousness of the Caribbean public. This emotion has created a
political arena in which draft policies are being circulated,
antidiscrimination legislation is being enacted, judges are
emphatically articulating the wrongs of the conduct, and specific
sexual harassment law is coming to fruition. But, like the United
States, when addressing sexual harassment, too much of the
attention has been misdirected towards the sexual nature of the
conduct. Accordingly much of the dialogue revolves around what
people can and cannot say in the workplace, and what they can and
cannot do. While sexual decorum has co-opted the dialogue, many
women depend on the informal nature of the Caribbean economy
for their incomes, and this informal economy is largely unregulated
3
and unorganized.
The North American preoccupation with sexual misconduct is
misguided, especially in the Caribbean context because attempting
to police sexual conduct in the workplace is much less effective if a
significant number of women work in spaces that are not
traditionally thought of as a "workplace," performing tasks that are
not traditionally thought of as "workplace" work. Legislation that
simply regulates sexual conduct without addressing these
underlying issues is not helpful for women whose experiences are
compounded by the fact that they are East Indian or Black or mixed
or light-skinned or dark-skinned or poor or homosexual. The
people who most benefit from the current understanding of sexual
harassment law are heterosexual middle to upper-class women who
tend to be of an acceptable shade in the racial hierarchy.
This paper is an exploration of the space in which ethnicity and
color, and class and gender collide; it is an exploration of how
women are differentially sexualized and differentially racialized,
and how this understanding is necessarily obscured by legislative
British dependencies: Montserrat, the Cayman Islands, Bermuda, Anguilla, Turks and
Caicos, and the British Virgin Islands). See also Commonwealth Secretariat: Caribbean,
http://www.thecommonwealth.org/Templates/system/YearbookHomePage.asp?Nod
elD=39544 (defining the Commonwealth Caribbean in terms of twelve countries:
Antigua & Barbuda, the Bahamas, Barbados, Belize, Dominica, Grenada, Guyana,
Jamaica, St. Kitts & Nevis, St. Lucia, St. Vincent & the Grenadines, and Trinidad &
Tobago); I will often refer to this region as the West Indies, the English-speaking
Caribbean, or simply the Caribbean.
3. Leith L. Dunn, Women and Work: Policy Implications of ILO Conventions, in GENDER
IN THE 21ST CENTURY: CARIBBEAN PERSPECTIVES, VISIONS AND POSSIBILITIES 303, 306

(Barbara Bailey & Else Leo-Rhynie, eds., 2004) (explaining that the majority of new
employment opportunities in the Caribbean have been in part-time jobs, work in the
informal sector, and in home-based work, and that these sectors are usually unprotected
and unorganized).
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attempts to address the sex part of the harassment while ignoring its
underlying motivations and true harms. This paper is about the
reality that a one-dimensional understanding of sexual harassment
marginalizes a large number of women because inevitably such an
understanding focuses on the "paradigmatic woman" - the woman
who would be privileged but for her gender and who is not
4
representative of the vast number of women in need of protection.
Part I of this paper will offer a brief history of sexual
Part II introduces the
harassment law in the United States.
Caribbean context and discuss the existing racial hierarchy, the
Caribbean workplace, and the legal construction of sexual
harassment in the region. Part III deconstructs sexual harassment
by using intersectionality. In this section I will also call for a more
sophisticated understanding of the public/private dichotomy.
Finally, I conclude that the current understanding of sexual
harassment law in the Caribbean has effectively marginalized a
significant portion of the population that lawmakers, advocacy
groups and feminists seek to protect. While I am more interested in
the Caribbean context, my research underscores the need to rethink
sexual harassment law in the United States as well.
I. The United States Context

A. Title VII and the Civil Rights Act of 19645
The Civil Rights Act of 1964 (the "Act") emerged in a world that
was still "separate but equal." 6 Discrimination against African
Americans was still widespread and pervasive and the promise to
deliver integration with "all deliberate speed" 7 was never kept. As
4. See Kimberl Crenshaw, Demarginalizing the Intersection of Race and Sex: A Black
Feminist Critique of AntidiscriminationDoctrine,Feminist Theory and Antiracist Politics, 1989
U. CHI. LEGAL F. 139, 140 (1989) (supporting the notion that without an intersectional
approach, sex and race discrimination have come to be defined in terms of the
experiences of those who are privileged but for their racial or sexual characteristics).
5. 42 U.S.C. § 2000e-2(a)(1) (1999).
6. See Plessy v. Ferguson, 163 U.S. 537 (1896) (upholding the constitutionality of
state laws requiring separate but equal accommodations for Black and White citizens).
7. See Brown v. Board of Educ. (Brown II), 349 U.S. 294, 301 (1955) (ordering states
to comply with its earlier ruling in Brown v. Board of Education by mandating them to
"admit to public schools on a racially nondiscriminatory basis with all deliberate speed
the parties to these cases"); but see Alex M. Johnson, Jr., Bid Whist, Tonk, and United States
v. Fordice: Why Integrationism Fails African-Americans Again, 81 CAL. L. REV. 1401, 1409
(1993) (explaining that the integration efforts of Brown II were never realized and
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the executive secretary of the National Association for the
Advancement of Colored People testified before the U.S. Senate,
"[plublic transportation, eating establishments, hotels, lodging
houses, theaters, motels, arenas, stadiums, retail stores, markets, and
various other places and services catering to the general public
offer[ed] [African Americans] either differentiated service or none at
all." 8
Government officials "charged with the obligation of
enforcing equal protection under the law for all citizens became,
instead, co-conspirators in the systematic dehumanization, lynching,
and intimidation of African-Americans." 9 It was a time of societal
and political unrest characterized by frequent demonstrations,
tension, and violence. 10 In response, Congress passed the Act
hoping to quell this unrest and to equal the playing field for African
Americans. Included in the Act was Title VII, which was designed
with the specific intent to rectify employment discrimination and to
establish the federal Equal Employment Opportunity Commission
("EEOC") to prevent and address unlawful employment practices."
In relevant part, Title VII states that it is "an unlawful
employment practice for an employer ... to discriminate against
any individual with respect to his compensation, terms, conditions,
or privileges of employment, because of such individual's race,
color, religion, sex, or national origin." 12 The message of the
legislation was eminently clear: In an employment context disparate
treatment based on race, color, sex, or national origin was more than
unacceptable - it was now actionable. Because Title VII governed
such broad practices as hiring, firing, promotion, and all terms and
conditions of employment, 13 advocates were able to rely on Title VII
in cases of all types of workplace misconduct.
It is then unsurprising that feminists used Title VII to fight the
exclusion of women from all but a handful of historically female
jobs and the existence of facially neutral policies that impeded
women's efforts to be hired or promoted. 4 Using the principle of
equality, feminists and advocates argued that in an employment
context women were similarly situated to men, therefore excluding

America remained as segregated as it ever had been).
8. Roy Wilkins before the Senate Judiciary Conunittee, S. REP. 88-872 (1964).
9. Emmanuel 0. Iheukwumere & Philip C. Aka, Title VII, Affirmative Action, and the

March Toward Color-Blind Jurisprudence,11 TEMP. POL. & CIV. L. REV. 1, 19 (2001-2002).
10. See Francis J. Vaas, Title VII: Legislative History, 7 B.C. INDUS. & COM. L. REV. 431,
432 (1965-1966).
11. Id.
12. Id.; see also Meritor Say. Bank v. Vinson, 477 U.S. 57, 63 (1986).
13. Ruth Bader Ginsburg, Genderand the Constitution,44 U. CIN. L. REV. 1, 9 (1975).
14. See Kathryn Abrams, Gender Discrimination and the Transformation of Workplace
Norms, 42 VAND. L. REV. 1183,1186 (1989).
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similarly situated women could be attributed only to irrational
prejudice or inaccurate stereotypes.' 5 But, interestingly, including
the category of "sex" in the Act was "an accident, at best." 16 The
category was "added as an amendment one day before House
passage of the [Act]; its proponents included a number of
Congressmen opposed to the Act, who hoped that the inclusion of
'sex' would highlight the absurdity of the effort as a whole,
and
contribute to its defeat." 17 Consequently, there is no legislative
history revealing legislative intent or providing guidance as to what
"sex discrimination" might mean since inclusion of the category was
really not intended at all. It was left to feminists and advocates of
social justice to determine the myriad ways sex discrimination could
be defined. This background is critical to understanding the
construction of sexual harassment as a discriminatory harm in the
American context.
B.

Sexual Harassment as Sex Discrimination

Because the judiciary often trivialized women's complaints of
unwanted sexual behavior and the circulation of pornography in the
workplace,18 Catherine MacKinnon, law professor and feminist
scholar, led the charge to name this type of behavior and to
recharacterize it as an issue of power by claiming that it
institutionalized the sexualized subordination of women to men in
the workplace. 19 Additionally, MacKinnon reconceptualized the
behavior in terms of discrimination, unleashing the symbolic power
that the term embodied as a result of the history of American race
relations. MacKinnon argued that this behavior was sexual
harassment and it was proscribed by Title VII because it amounted
to discrimination based on sex. 20 In articulating the gravity of the
harm, MacKinnon described two ways in which sexual harassment
might occur: sexual compliance in exchange for employment
opportunity and the creation of a hostile work environment.
15. Id. at 1186.
16. Susan Estrich, Sex at Work, 43 STAN. L. REV. 813, 816-17 (1991).
17. Id.; see also MARGARET A. CROUCH, THINKING ABOUT SEXUAL HARASSMENT: A
GUIDE FOR THE PERPLEXED 33, 38 (2001).
18. See Katherine M. Franke, What's Wrong with Sexual Harassment,49 STAN. L. REV.
691, 702-03 (1996-1997) (explaining that feminists suggested ways to highlight the
egregious nature of the harm in response to the ways in which the judiciary privatized,
decontextualized, and normalized the sexual harassment of women in the workplace).
19. See Kathryn Abrams, The New Jurisprudenceof Sexual Harassment, 83 CORNELL L.
REV. 1169, 1169-70 (1997-1998).
20. Franke, supra note 18.
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MacKinnon relied heavily on successful race discrimination
jurisprudence in constructing this argument. 21 For example, in
articulating the harms of the hostile work environment, MacKinnon
employed the arguments from the first successful race
discrimination case that discussed the hostile work environment
claiming that "[o]ne can readily envision working environments so
heavily polluted with discrimination as to destroy completely the
emotional and psychological stability of minority group
workers.... Courts not only accepted the argument that sexual harassment
was a form of sex discrimination, they also embraced Catherine
MacKinnon's distinction between sexual harassment that is (1)
harassment involving the conditioning of concrete employment
benefits on sexual favors ("quid pro quo harassment"), and (2)
harassment that, while not affecting economic benefits, creates a
hostile or offensive working environment ("hostile work
environment"). 23 The EEOC Guidelines on Discrimination Because
of Sex 24 provides further guidance by defining the harassing
behavior as that which includes unwelcome sexual advances,
requests for sexual favors, and other verbal or physical conduct of a
sexual nature.25 The guidelines further suggest that a hostile work
environment is created when such conduct has the purpose or effect
of unreasonably interfering with an individual's work performance
26
or creates an intimidating or offensive working environment.
Thus, sexual harassment as a discriminatory harm emerged
from a particular history unique to the United States; Title VI's
accidental inclusion of "sex" as a protected class enabled American
sexual harassment law to be "a child of the civil rights movement,
the slow-maturing twin of racial harassment law." 27 Freedom from
sexual harassment became an articulated right. By "exposing sexual
harassment as a widespread, pervasive and deeply destructive
aspect of workplace life, MacKinnon brought to public attention a
problem which previously had no name; and by naming it, she
invited consideration... by lawyers, paving the way towards both

21. Id. at 709.
22. See id. at 708. (quoting the 5th Circuit decision in Rogers v. EEOC, 454 F.2d 234
(5th Cir. 1971)); see also Sarah Burns, Evidence of Sexually Hostile Workplace: What Is It and
How Should It Be Assessed After Harris v. Forklift Systems Inc., 21 N.Y.U. REV. L. & Soc.
CHANGE 357, 363 (1995).
23. See Meritor, 477 U.S. at 63-65.
24. 29 CFR § 1604.11(a) (1985).
25. Id.

26. Id.
27. Gabrielle S. Friedman & James Q. Whitman, The European Transformation of
HarassmentLaw: Discrimination Versus Dignity, 9 COLUM. J.EUR. L. 241, 271 (2003).
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its social and legal proscription." 28
But "once a right has been articulated, the group that agitated
for its enactment loses control over its use and meaning. The very
articulation of a right oversimplifies complex social relations and
freezes the meaning of [that] right." 29 Sexual harassment has
therefore been constructed differently by different people in
different social contexts. Part II will introduce the Caribbean
context describing the colonial and post-colonial social systems that
have governed the society. Additionally, Part II will discuss the
Caribbean workplace, sexual harassment, and legislative and
judicial responses to sexual harassment in the region.

II. The Commonwealth Caribbean

A. Through the Master's Eyes: The Colonial Construction of
Identity and its Legacy
By the end of the nineteenth century the colonial social system
that structured Caribbean society included a four-tier ethnic-class
hierarchy, which placed "whites" at the top; the "colored,"
"Chinese," "Portuguese," and "Syrian/Lebanese" above the "black"
masses and the "East Indians" at the bottom. 30 In this system a
similar hierarchy governed the ethnic division of labor as well. The
white colonial administrators were the owners of capital; the
coloreds were the professionals; the Chinese, Portuguese, and
Syrian/Lebanese were petty merchants or owners of small shops;
the blacks were skilled artisans; and the East Indians were
agricultural laborers. 3' Additionally, this social structure placed
men above women and created an image of the ideal woman as a
dependent, non-wage earning housewife (with servants) confined in
her public life to social work despite the fact that the economic
realities made such an ideal untenable and unrealistic for the vast

28. Joanne Conaghan, Gendered Harms and the Law of Tort: Remedying Sexual

Harassment,16 OXFORD J.LEGAL STUD.407, 409 (1996).
29. Fay Faraday, Dealing With Sexual Harassment in the Workplace: The Promise and
Limitations of Human Rights Discourse, 32 OSGOODE HALL L.J. 33, 38 (1994).
30. See KEVIN A. YELVINGTON, PRODUCING POWER: ETHNICITY, GENDER, AND CLASS

IN A CARIBBEAN WORKPLACE 49 (1995) (describing the racial hierarchy in detail and
defining "coloured" as the offspring of black-white sexual unions. Yelvington further

notes that those who are coloured have traditionally distanced themselves from the
black masses while suffering prejudice at the hands of whites).

31. Id. at 49.
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32

majority of women.
In an attempt to preserve their power and maintain these
collective hierarchies, the colonial administrators racialized the
masses by creating and using stereotypes to foster mistrust and
dissension. For example, blacks were said to be lazy, improvident,
non-entrepreneurial, and spendthrift; the Portuguese were thought
to be industrious; the coloreds were described as being neither
assertive nor ambitious, careless about rising in the world; and the
East Indians were characterized as docile, tractable, intelligent, and
thrifty. 33 These stereotypes and myths became the normal lens
through which each ethnic group saw the others and they were
symptoms of a deeply divided colonial society characterized by a
34
pathological emphasis on race and color.
In addition to being racialized, colonized women were sexually
stratified. Because womanhood represented uninhibited, unbridled
sensuality and sexual pleasure for the colonizer, women were
eroticized and "exoticized" and forced into a sexualized hierarchy
based on race. 35 This sexualization presented an interesting paradox
because while the colonial administrators defined the colonized
women's sexuality as highly attractive and fascinating, they also
related it to the natural primitiveness and lower order of their
respective racial groups. 36 Therefore the colonizers valorized
women while concomitantly imposing a status of inferiority upon
them. 37 Again, this structure relied on stereotypes and myths for its
sustenance.
The Europeans defined black African women as "slaves by
sexually promiscuous,
nature," downtrodden, subservient,
sensuous in an animal-like way, and lacking all the qualities that
defined "decent" womanhood or women pure in blood. 38 This
and
black
womanhood
between
connection
sexualized
licentiousness served as the basis for the colonial beliefs that the
Caribbean was a land of sexual opportunity for young European
males and that black women were the sexual property of white
men. 39 Black women were placed in diametrical opposition to white
32. See RHODA E. REDDOCK, WOMEN LABOUR & POLITICS IN TRINIDAD & TOBAGO:
HISTORY 10, 61-62 (1994).

A

33. See Robert J. Moore, Colonial Images of Blacks and Indians in Nineteenth Century
Guyana, in THE COLONIAL CARIBBEAN IN TRANSITION 126-58 (1999).

34. Id. at 156.
35. See

Kamala

Kempadoo,

Theorizing Sexual Relations in

the Caribbean, in

CONFRONTING POWER, THEORIZING GENDER: INTERDISCIPLINARY PERSPECTIVES IN THE

CARIBBEAN 162 (Eudine Barriteau ed., 2003).

36. Id.
37. Id. at 161.
38. Id. at 163-64.
39. Id. at 164 (explaining, in addition, that the European sexual objectification of
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women who were "quintessentially" feminine - pure, domestic,
fragile, and virtuous. The colonial administrators set up a construct
in which Black women were sexually available to all men while
sexual access to white women was restricted and highly guarded. If
a black man dared to step out of place by having sexual relations
with a white woman, he was reminded of the gravity of his crime
through castration, dismemberment, and/or execution. In the
colonial vision of society, white women were at the very top of the
sexual hierarchy and black women were at the bottom.
In the middle of this hierarchy were colored women and East
Indian women. Colored women were preferred because they could
"almost pass for white yet [they] retained a tinge of color, as well as
a hint of the wantonness and uninhibited sexuality of exotic
cultures." 40 Colored women were thought by many to be the "most
beautiful women of the human race." 41 Yet at the same time they
were outcast and pathologized as the symbolic prostitute: The
sexually available but socially despised body - the eroticized
other. 42 East Indian women were also imagined as prostitutes since
the colonial elite felt these women were liable to be tempted into
abnormal sexual behavior by single men with money. 43 East Indian
women were depicted as docile, insipid, mindless, and devoid of
personality or significance of their own. 44 Additionally, workingclass East Indian women were "cast as evil, corrupting elements
who disrupted dominant notions of decency and proper family
values." 45
Women in this racial class captured the colonial
imagination as "exotic temptresses but were also classified as
'unattainable'... being guarded and hidden away from men....-46
The colonial administrators were the stewards of a complex,
highly interdependent system of power sustained by the
manipulation of ethnicity, color, class, and gender. This system
structured and governed societal relations throughout the region.
But since the hierarchies comprising this system proved to be
flexible and therefore allowed space for group agency and strategies
of ascendancy, 47 by the twentieth century this colonial social system

Black women began even before arriving to the colonies. For example, romanticized
descriptions of African women as "ebony queens" and "sable beauties" can be found in
documents of European travelers, traders, and plantation owners).

40. Id. at 165.
41. See id.

42.
43.
44.
45.
46.

Id. at
Id. at
Id. at
Id. at
Id.

167.
171.
170.
171.

47. Kevin Yelvington, Introduction: TrinidadEthnicity, TRINIDAD ETHNicITY 3 (1993).
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began to crumble. For example, blacks penetrated the ranks of the
professionals and some East Indians entered civil service while
others specialized in entrepreneurial activities. 48 And there was
some notion then, as there is now, that race was not a dominant
necessary
factor in socioeconomic mobility because anyone with the
49
education and skills could achieve economic prosperity.
Notwithstanding the increased opportunities for social mobility
that emerged for a growing number of people over time and
notwithstanding the ability of West Indians to peacefully coexist,50
the colonial social structure deteriorated but never fully
disappeared. The remnants of this broken structure continue to
plague the Caribbean even today. The fact that there are now a
number of black and "colored" managers, chief executive officers,
and presidents of corporations does not overshadow the fact that
where these blacks and "coloreds" have entered the corporate arena
they do not seem to command the same confidence as (foreign)
whites.51 Even though many West Indians today characterize
Caribbean society as a matriarchy because of the increasing number
of women involved in senior management positions in
government, 52 the secondary and tertiary educational institutions
populated by mostly women,5 3 and the vast numbers of female
proprietors and entrepreneurs in the region the fact remains that,
"husbands because they are men, are of superior social status to
their wives, because they are women."5 4 The 1998 crowning of a
Trinidad & Tobago woman as Miss Universe - the third black
woman ever to hold that title - does not overshadow the fact that
still "one encounters attitudes and ideas within the Caribbean itself
that reflect both a racialization of sexual desire as well as an
exoticization of cultural difference, much of which revolve around
55
the brown female body and identity."
There might not be as rigid a racial/ethnic hierarchy as there
once was but "a color/shade hierarchy has been grafted onto the
48. See YELVINGTON, supra note 30, at 51-66.
49. See, e.g., MERVYN C. ALLEYNE, THE CONSTRUCTION AND REPRESENTATION OF
RACE AND ETHNICITY IN THE CARIBBEAN AND THE WORLD 193 (2002).
50. Id. at 248-49.
51. Id. at 243.
52. Violet Eudine Barriteau, Beyond a Backlash: The Frontal Assault on Containing
Caribbean Women in the Decade of the 1990s, in GENDER EQUALITY IN THE CARIBBEAN:
REALITY OR ILLUSION 201, 202 (2003) (Gemma Tang Nain & Barbara Bailey eds., 2003).
53. Barbara Bailey, The Search for Gender Equity and Empowermen of CaribbeanWomen:
The Role of Education, in GENDER EQUALITY IN THE CARIBBEAN: REALITY OR ILLUSION 108,

115 (Gemma Tang Nain & Barbara Bailey eds., 2003).
54. LISA

DOUGLASS,

THE POWER OF SENTIMENT:

JAMAICAN FAMILY ELITE 136 (1993).
55. Kempadoo, supra note 35, at 172.

LOVE, HIERARCHY,

AND THE
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racial/ethnic hierarchy, and together with other phenotypical
features (of which hair texture is the most important), a finely
56
woven continuum of color/phenotype [has] emerge[d]."
Nevertheless, the post-colonial social structure of the Caribbean is
not solely characterized by this color continuum. Coexisting with
this continuum is a gender hierarchy in which men are still at the
top and a class structure in which class is determined by economic
capital as well as a person's social capital, cultural capital, and
symbolic capital. 57 As such, this combination of color, ethnicity,
gender, and class has created a complex multidimensional social
system that is ever-changing yet pervasive. 58
In the following subsection I will describe the Caribbean
workplace and explain the ways in which it is affected by this postcolonial social system.
B. The Workplace as the Mirror for Societal Reflection
Because domestic work is still a significant area of employment
as is self-employment through the tourism sector, the Caribbean
workplace often defies conventional definition - it extends beyond
the four walls of an office or a building. 59 The dynamics of the
Caribbean workplace mirror those of the complex post-colonial
social system structuring Caribbean society. For example, one
Barbadian domestic worker decided to leave her job after only six
months because she tired of having to physically protect herself
from her employer's attempts to seduce her.60 In another example,
the white owner of a Trinidadian factory defended his penchant for
hiring women by arguing that "women are more appropriate for
tedious and repetitive tasks due to their 'natural' talent and patience
with household tasks such as sewing and cooking." 61 In yet another
example from that same Trinidadian factory, one black female
56. ALLEYNE, supra note 49, at 244.
57. See YELVINGTON, supra note 30, at 32.
58. See, e.g., ALLEYNE, supra note 49, at 247 (describing the character and structure of
Caribbean societies as complex and ambiguous and explaining that Caribbean scholars
and citizens hold different views and defend different models of race and ethnicity,
which differ in their assessment of the relative significance of race, colour, ethnicity, and
class).
59. See generally Mary Johnson Osirim, We Toil All the Livelong Day: Women in the
English-Speaking Caribbean, in DAUGHTERS OF CALIBAN 52-53 (Consuelo Lopez
Springfield ed., 1997) (asserting that men and women commonly generate cash through
the sale of handicrafts, manufactured goods such as t-shirts, and cooked food in
markets, city streets, and along the beaches).
60. ERROL MILLER, MEN AT RISK 211 (1991).
61. YELVINGTON, supra note 30, at 27.
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worker articulated the role race seemed to play in the power
dynamics of the workplace as she asserted that "[w]hoever have
straight hair think they higher than us ...I ent seen a nigger
supervisor yet. They all have straight hair. Now, I don't know if it
racialism or if it that they more qualified or what. But it look like
racialism to me . . ." 62 The same structural forces that regulate
economic and social resources in Caribbean society regulate
economic and social resources in the Caribbean workplace.
Therefore, the Caribbean workplace is a space in which workers
often derive their sense of self. 63 The workplace is a space in which
"diverse groups of people can come together to find substance,
solidarity, and shared meaning." 64 It is this space that allows one
woman in a Barbados study to describe the pride she feels in having
spent most of her life working 65 and another woman in Trinidad to
explain that work "is the most important thing in [our] life. You
work more than you sleep." 66 The Caribbean workplace provides
the landscape for conversations that revolve around issues of family
and children, 67 a landscape that is characterized by overt references
to romance, sex, and sexual horseplay. 68
Undoubtedly the
workplace in the Caribbean has a profound effect on the lives of
those who work there and remains vitally important to how they
understand themselves and how they understand life. 69
In this space that mirrors society - where the unequal power
relations are replicated - women are generally "disadvantaged as
workers by the fact that central features of the workplace have been
constructed by men, according to norms that exclude and devalue
experiences and perceptions characteristic of women." 70 One
example of this disadvantage is in the employee assessment process.
Because women are assessed according to male-constructed criteria
that are only prima facie neutral, women are often not promoted to
the most economically rewarding and professionally prestigious
positions. 71 This disadvantage is illustrated by an employment
62. Id. at 134.
63. OLIVE SENIOR, WORKING MIRACLES: WOMEN'S LIVES IN THE ENGLISH-SPEAKING
CARIBBEAN 115 (1991).

64. Vicki Schultz, The Sanitized Workplace, 112 YALE L.J. 2061, 2164 (2003).
65. Id.
66. See YELVINGTON, supra note 30, at 202.
67. See, e.g., Kevin A. Yelvington, Flirtingin the Factory, 2 J. ROY. ANTROP. INST. 313,
321 (2001) (describing the workplace culture of a Trinidadian factory located in Port of
Spain).
68. Id.
69. Schultz, supra note 64, at 2164 (2003); see also SENIOR, supra note 63, at 104-28
(1991).
70. Abrams, supra note 14, at 1191.
71. DEBORAH L. RHODE, SPEAKING OF SEX: THE DENIAL OF GENDER INEQUALITY 5
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study in which participants saw gender
compensation
discrimination after examining information about the company's
entire employment history broken down by gender. This study
concluded that each individual decision looked reasonably fair after
looking at the same information on a case by case basis. 72 Another
example of this disadvantage can be found in the case of Bico Ltd. v.
Jones.73 While contemplating whether to employ women on its
production floor, management of a Barbadian ice cream factory
failed to adequately contemplate associated necessities such as
female changing facilities. As a result, the women who comprised
the experimental class suffered decreased job productivity, which
directly affected their compensation, and were also subjected to
gender-based violence. In another example, one female in the
recently integrated Fire Service of Trinidad & Tobago explains that
"one of the major reasons why the service has not recruited women
over the last six years is that there is insufficient accommodation. At
the moment only a few stations can accommodate women." 74 Not
only are women disadvantaged generally, ethnicity and class may
also compound this disadvantage.
Additionally, the dynamics of the Caribbean workplace
protects and perpetuates gender segregation both by job function
and by industry. Although there is a gradual desegregation of the
workplace underway, many workplaces are still predominantly
Within those workplaces that are more
male workplaces.
integrated, particular job functions are still segregated by gender
allowing for gender stereotyping. Unsurprisingly, women tend to
be clustered in the lower levels of their respective hierarchies. 75 For
example, although teaching has shifted to a largely female
occupation, it is men who occupy managerial positions such as
headmaster and superintendent. 76 In the data entry industry in
Barbados the women are the workers while the men are the
supervisors and the managers. 77 This intra-industry segregation
further complicates gender relations and power dynamics in
environments that may be integrated on one level but not both.
(1997).
72. Id. at 6.
73. (Unreported) 2 Aug. 1996, Court of Appeal, Barbados (No. 3 of 1995).
74. Joannah Bharose, Women on Fire, TRIN. & TOBAGO EXPRESS, available at http://
www.trinidad express.com/index.pl.
75. See Abrams, supra note 14; see also Osirim, supra note 59, at 53.
76. CARLA FREEMAN, HIGH TECH AND HIGH HEELS IN THE GLOBAL ECONOMY:
WOMEN, WORK, AND PINK COLLAR IDENTITIES IN THE CARRIBEAN 55 (2000).

77. See generally id. (outlining the dynamics of the Barbadian informatics industry);
see also Carla Freeman, Reinventing Higglering Across Transnational Zones, Barbadian
Women Juggle the Triple Shift, in DAUGHTERS OF CALIBAN 68-95 (Consuelo Lopez
Springfield, ed., 1997).
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Moreover, the Caribbean workplace is a space still characterized by
pay inequality. On average women earn between 60 percent to 75
percent of the wages paid to their similarly qualified male
counterparts. 78
Putting aside the positive aspects of a workplace such as the
79
sense of connection that can come from working together closely,
the workplace is also a complex space that replicates societal
inequalities in gender and power distribution. The workplace is a
space in which gender stereotyping within occupations, gender80
segregation by industry, and pay inequality have persisted.
Additionally, not only are many workplaces unregulated, but even
in those which are regulated, there is a dearth of gender-sensitive
81
policies and practices leaving women vulnerable and unprotected.
Insofar as the workplace mirrors society, we are forced to question
the implications of this reflection.
In the following section I will argue that one of the implications
of this reflection is the perpetuation of gender-based violence.
C. From Inequity to Iniquity: Gender-Based Segregation and
Gender-Based Violence
In the male-dominated workplace, segregation "structures
work environments in which harassment flourishes because
numerical dominance encourages male job incumbents to associate
their work with masculinity and to police their jobs by treating
women and gender-nonconforming men as 'different' and out of
place." 82 In these situations of exclusion where women have yet to
be integrated into the work environment, the male employees
protect their resources and status by exaggerating their shared
masculine traits, ostracizing the incoming women for not sharing
those traits, and resorting to forms of gender-based violence
intended to drive women away or create the perception of their

78. Orville W. Taylor, The Challenge of Gender and the Labour Market After 30 Years of
CARICOM, in GENDER IN THE 21ST CENTURY: CARIBBEAN PERSPECTIVES, VISIONS AND

POSSIBILITIES 333, 341 (Barbara Bailey & Elsa Leo-Rhynie eds., 2004) (explaining that
although these statistics are provided by Jamaica's Statistical Institute of Jamaica, ILO
data suggest that this trend is regional).
79. See Schultz, supra note 64, at 2164-65.
80. See Dunn, supra note 3, at 306.
81. See id.; see also Tracy Robinson, Naming and DescribingIt - The First Steps Towards
the Development of Laws Relating to Sexual Harassment in the Caribbean, 50 CARIB. L.B. 8
(1999).
82. Schultz, supra note 64, at 2132.
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inferiority. 83 This gender-based violence is racialized as it is
directed towards women in varying degrees of intensity based on
their race and/or their class. The further women are from the
preferred color/phenotype and the less social and economic capital
they possess, the less desired their presence is in spaces traditionally
preserved for male power and dominance. 84 In integrated
environments in which women are concentrated in low-level
positions that are supervised by men, women are subjected to
similar violence if they do not comport with stereotypically
feminine behavior expected of those who hold their jobs.8 5 In the
Trinidadian factory, workers emphasize the importance of
maintaining the proper comportment for women of their status. 86 In
Jamaica and across the region, there are certain jobs reserved for
"ladies" - those who are educated, refined, well-spoken, and
usually lighter in complexion - and there are other jobs populated
by "women," who are usually working class, aggressive, black, and
not as well-spoken. 87 Violence often associated with both of these
forms of workplace segregation include demeaning and abusive
comments linked to women's "womanhood," paternalistic forms of
control and authority that would not be imposed on men, and
harassment that is sexualized in content. 88 Additionally, in maledominated work environments the men "will create sexist work
cultures in which they wield sexuality as a weapon to drive away or
men." 89
women and gender-nonconforming
disenfranchise
Therefore, it is gender-segregated work environments that
contribute create, exacerbate and/or perpetuate racialized genderbased violence in those environments.
Understanding this protection of job masculinity is critical in
the Caribbean context where economic and cultural changes,
consistent with globalization, have resulted in an increase in the
number of job losses and a decrease in the number of available jobs
overall. 90 Against this backdrop the recent entry of women in
83. Id. at 2141.
84. See, e.g., YELVINGTON, supra note 30, at 135 (citing one woman who describes
race-based treatment by the factory supervisor); see also Yelvington, Gender & Ethnicity in
a TrinidadianFactory, WOMEN & CHANGE INTHE CARIBBEAN 271 (contending that the job
market does not value labour independent of gender and ethnicity).
85. Id.
86. YELVINGTON, supra note 30, at 164.
87. See DOUGLASS, supra note 54, at 244-45 (1992) (describing the Jamaican distinction
between a "woman" and a "lady" but noting that dark-skinned women can be "ladies"
and brown or lighter-skinned women can be "women" but generally it is expected that
the lighter a woman is the greater likelihood that she is a lady).
88. Schultz, supra note 64, at 2140-42.
89. Id.
90. See Rhoda Reddock, Caribbean Masculinities and Femininities: The Impact of
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traditionally male workspaces is an even greater threat because it is
occurring at a time when men's employment is simultaneously
becoming less secure. 91 This threat leads to increased tension and
violence in the workplace. Studies of media production in the maledominated newsrooms in Jamaica and Trinidad & Tobago reveal
that women view gender relations as a steering force in patterning
even the most basic of newsroom interactions. 92 As such, "[w]omen
perceive potential danger in interactions with male colleagues,
especially with those in higher positions." 93 This increased violence,
or the threat thereof, then serves its purpose in "driving away or
denigrating the newcomers who would integrate the job." 94
Exemplifying this fact are those women in the Caribbean
newsrooms who employ the common strategy of keeping a careful
distance from male colleagues because avoiding closeness means
avoiding trouble. 95 But in removing themselves from the situation
these women effectively remove themselves from centers of
organizational power. Women then become irrelevant in the power
structure and thus protect the masculinity of the higher positions. 96
This strategy has been referred to as "a different version of the 'glass
ceiling"' 97 because it obstructs professional advancement.
Interesting to note is that none of the women in the male-directed
98
organizations even had much hope for upward mobility anyway.
Ultimately, in a very circular way, the gender-based violence that
flourishes as a result of the gender segregation actually preserves
that segregation and protects the masculinity of the job.
D. The Caribbean Context: Sexual Harassment as a Form of
Gender-Based Violence
In the Caribbean, gender-based violence often takes the form of
sexual harassment. Sexual harassment is internationally recognized
as a form of gender-based violence requiring legislative and other

Globalisation on Cultural Representations, in GENDER IN THE 21ST CENTURY: CARIBBEAN
PERSPECTIVES, VISIONS AND POSSIBILITIES 179, 196 (Barbara Bailey & Else Leo-Rhynie,

eds., 2004).
91. Id.
92. Marjan De Bruin, Gender Politics and Media Production, in GENDER IN THE 21ST
CENTURY: CARIBBEAN PERSPECTIVES, VISIONS AND POSSIBILITIES, supra note 90, at 228.

93. Id.
94. Schultz, supra note 64, at 2132.
95. De Bruin, supra note 92, at 228.

96. Id.
97. Id.
98. Id. at 229.
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governmental action because the combination of force, sex, and
abuse of power is used as a tool - disproportionately against women
- to perpetuate, enforce, and police a set of gender norms that seek
to feminize women and masculinize men. 99 Sexual harassment is a
tool of social regulation. Broadly defined, sexual harassment is the
unwanted imposition of sexual requirements in the context of
unequal power. 100 At the heart of this concept is the coercive "use of
power derived from one social sphere to lever benefits or to impose
deprivations in another." 10'
Sexual harassment can occur in all contexts of unequal power,
not only within the confines of the work environment. 10 2 As Olive
Senior, a noted author of Caribbean history and identity explains,
"[u]ltimately, male-female relationships are power relationships. If
men feel inadequate in one sphere, they may be forced to express
their desire for power and control over women in other ways,
through either (i) elevation of the male or (ii) devaluation of the
female, or both." 103 As such, "young men at a loose end (usually
unemployed - the devaluation of Black manhood is perpetuated in
economic frustration) who position themselves on a culvert, at a
street corner, on a pavement, and vie with each other in the
ingenuity of their comments to embarrass women going by," are
engaging in sexual harassment. The teacher who conditions a
student's participation in an education program or activity, or bases
an educational decision on the student's submission to unwelcome
sexual conduct, is engaging in sexual harassment. 04 The student
who participates in the gender-biased teasing and/or bullying of
another student' 05 or the pastor or parishioner who coerces sex from

99. See Franke, supra note 18 (articulating sexual harassment as a technology of
sexism that inscribes, enforces, and polices the identities of both harasser and victim
according to a system of gender norms that envisions women as feminine, (hetero)sexual
objects, and men as masculine, (hetero)sexual subjects); see also Gaietry Pargass &
Roberta Clarke, Violence Against Women: A Human Rights Issue, in GENDER EQUALITY IN
THE CARIBBEAN: REALITY OR ILLUSION 39 (Gemma Tang Nain & Barbara Bailey eds.,

2003).
100. See CROUCH, supra note 17, at 33.
101. See id. (citing Catherine MacKinnon's definition of sexual harassment).
102. It is important to note that although sexual harassment disproportionately affects
women, men are also subjected to this violence by other men and by women who abuse
their power. Likewise, women can subject other women to sexual harassment.
103. SENIOR, supra note 63, at 182.
104. See CROUCH, supra note 17, at 76; see also Bailey, supra note 53, at 135 (describing
the results of a Jamaican study and concluding that many of the interactions between
male teachers and female students and between male and female students went beyond
exchanges related to the subject matter and could readily be categorized as acts of sexual
harassment).
105. See CROUCH, supra note 17, at 81; see also Bailey, supra note 47.
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a congregant in church is also guilty of sexual harassment. 106 These
"expressions are visible to anyone who lives in or travels through
the Caribbean." 07 While there is no quantitative evidence, the
general perception as well as anecdotal evidence suggests that
sexual harassment is a serious problem for women, and, to a lesser
08
extent, men in the region.
Yet in focusing on sexual harassment in the workplace, one
observer recalls "[w]hen sexual harassment was first introduced
into the work arena in the United States, we baulked at it. We even
laughed at it; it tickled us so much. That does not apply to us ...
That's how we live." 10 9 But sexual harassment at work is not a
laughing matter. Throughout the region women speak of threats
and unwelcome advances in the workplace." 0 In Barbados, the
Minister of Labor and Social Security revealed that in one week he
had met with at least 100 people who were vocal in their
dissatisfaction with this type of behavior."' One security guard
112
locked herself in a room to get away from a male colleague.
Another woman desperate for a job before the beginning of the
school term gave "five minutes" to a farmer in exchange for a job,
which she did not even get.1 3 In Trinidad a female entrepreneur
laments the fact that she has trouble dealing with men in business
because the men "will always have to let some sort of sexual thing
come into it." 114 In a Barbadian data processing firm one male
supervisor was notorious for "'pressuring girls under him' and
using his rank to achieve sexual ends." 115 In a Trinidadian factory,
one woman simply explained her acquiescence by the fact that she
was a new employee and did not want to make trouble and
jeopardize her job.116
More than any other form of workplace abuse, sexual
harassment has resonated with the Caribbean public. As such, in
places where workers are not protected from misconduct or
discrimination generally, sexual harassment has been the impetus
for such protection. For example, in Barbados, except where the
constitution applies, workers are generally not protected by law

106.
107.
108.
109.

See, e.g., Women Vent Feelings on Harassment,infra note 118.
SENIOR, supra note 63, at 183.

See also Pargass & Clarke, supra note 99, at 49.
ChangingFace of Harassment,infra note 118.

110. Id.
111. Id.

112.
113.
114.
115.
116.

Women Vent Feelingson Harassment,infra note 118.
Id.
See Yelvington, supra note 67, at 318 (quoting Ryan & Barclay).
FREEMAN, supra note 76, at 182.
Yelvington, supra note 67, at 313, 321.
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from discrimination by their employer.11 7 Nevertheless, a survey of
Barbadian newspaper articles over the past two years reveals that
sexual misconduct in the workplace has preoccupied the hearts of
the people. 118 In Jamaica, where sex discrimination is not even
proscribed by the constitution, the Bureau of Women's Affairs is
lobbying for the implementation of an Anti-Sexual Harassment
Bill. 119 In Belize sexual harassment was given special attention
when the legislature recently took steps to revise laws affording
employees, students, institutional inmates, and wards greater
protection. 120 Because charges of sexual harassment have "reached
the highest and most visible levels ever" 121 and because the number
of people affected is "reaching alarming proportions," 1 22 lawmakers,
advocacy groups and feminists across the region have concluded
that "legislation is what is necessary in this particular situation." 123
But what should this legislation look like? What spaces should be
regulated? Who should the law really try to protect? And what is
the true harm that should be eliminated?
A quick scan of the regional newspapers reveals that most of
the public conversation surrounding sexual harassment focuses on
unwanted sexual behavior in what is traditionally understood to be
a "workplace" - an office or wall-bound space that is designated for
commercial use.
As such the conversation has marginalized
working class women who work as domestic helpers, seamstresses,

117. Tracy Robinson, The Value of Sexual Harassment Legislation, THE BARB. ADVOC.,
Aug. 23, 2004, at 15.
118. See, e.g., id.; Changing Face of Harassment, SAT. SUN, Feb. 2002, at 8; Nalita
Gajadhar, A Strange Country Indeed, THE BARB. ADVOC., Sept. 7, 2002, at 8; Women Vent
Feelings on Harassment, WEEKEND NATION, Oct. 3, 2003, at 26; Harassment Hot Topic for
Seminar, THE BARB. ADVOC., Feb. 21, 2003, at 5; Both Sexes Are Guilty, THE BARB. ADVOC.,
July 30, 2004 at 8; Angus Wilkie, What is Sexual Harassment?THE NATION, Aug. 9, 2004,
at 9; Tracy Robinson, Sexual Harassment: A Local, Regional and Global Concern, THE BARB.
ADVOC., Aug. 22, 2004, at 12.
119. See Omar Tomlinson, Bureau of Women's Affairs Wants Anti-Sexual Harassment
Law, JAM. INFO. SERVICES, Apr. 20, 2004, http://www.jis.gov.jm/development/
htmnl/20040419T100000-0500_2337JIS_ BUREAUOFWOMEN_S_AFFAIRSWANTS_
ANTISEXUALHARRASSMENTLAW.asp (reporting the desire of the Bureau of
Women's Affairs but also noting that currently the only avenue for victims of sexual
harassment is the Offences Against Persons Act under assault, battery or indecent
assault charges).
120. Protection Against Sexual Harassment Act, 2000, c. 107 (Belize) (protecting also
those who seek admission to institutions as students, wards, or inmates).
121. Id. (noting the fact that even the leader of the official parliamentary opposition
has been charged with sexual harassment).
122. Changing Faceof Harassment,supra note 118.
123. Andrew Green, Fierce Debate Sparked Over Proposed Sexual Harassment Law, JAM.
GLEANER, July 6, 2003 (quoting attorney Sharon Millwood of the Legal Reform
Department in the Ministry of Justice).
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laundresses, cooks, petty traders, hucksters, 124 traffickers, cigar and
The conversation has
sweet sellers, and market vendors. 125
marginalized women whose "workplace" might be the side of the
road, a home, the back of a van, a farm, or the beach. In other
words, the dialogue has excluded the vast number of women who
do not work in traditional office spaces. Since the home is generally
not included in traditional conceptions of the workplace, domestic
helpers are often left out of the dialogue even though the home is
where "more female workers have been harassed than all other
places combined." 126 As one University of the West Indies professor
explains, "[p]atriarchal traditions originally sanctioned the sexual
access of the man of the house to all nubile women living under his
roof. While this sanction has been withdrawn, household127helpers
have continued to be regarded as fair game by many men."
The sexual harassment dialogue must include all women, not
just select subsections of the population. Constructing this dialogue
around women who work in traditional "workplaces" establishes
these women and their circumstances as the paradigm. Caribbean
women who work in the traditional "workplaces" are likely to be
those who are not disadvantaged by their color, ethnicity, class, or
sexual orientation. Ignoring the women of the rapidly growing
informal economy when these are the women who most frequently
encounter sexual harassment leaves out a key affected population.
Ignoring the plight of these women sends the message that they are
somehow less important and unworthy of the same protection as
their counterparts who happen to work within the four walls of
some commercial space. Ignoring these women has significant race
and class implications because these women are mostly poor and
black. 128 More bluntly, to use Jamaican social distinctions, in
marginalizing workers of the informal sector we are choosing to
protect "ladies" at the detriment of "women." It is ironic that in
trying to rectify discrimination, the regional dialogue surrounding
sexual harassment is itself discriminatory.
A quick scan of regional newspapers also reveals that public
attention is more focused on the sexual nature of the conduct than
on the underlying effects of the conduct. 129 Advocates have clearly
124. Hucksters are traveling market vendors. In Jamaica, these women are called
"higglers."
125. See, e.g., REDDOCK, supra note 32, at 79 (describing these professions as the
economic activity of the working class).
126. MILLER, supra note 60, at 211.
127. Id.

128. As previously mentioned, the women most likely employed in the informal
sector are black and working class.
129. See, e.g., Harassment Hot Topic for Seminar, supra note 118 (explaining that
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succeeded in capitalizing on the feminist advancements in naming
and articulating the harms of sexual harassment but this success has
obscured the extent to which sexual harassment is really a tool or an
instrument of gender regulation. 130 The emphasis is on identifying
and curtailing specific behavior that could possibly be construed as
sexual misconduct as opposed to calling for the proscription of all
gender-biased behavior that may be otherwise demeaning, privilege
protecting, and disempowering.
As evidenced by the male
Trinidadian firefighter who, after the "blitz on the whole sexual
harassment and gender issue," seemed afraid to speak to the women
in the service for weeks, 131 simply encouraging behavior that
obviates "any crisis that will occur in [the] office" 132 and subsequent
disciplinary proceedings misses the point. The point is that sexual
harassment is but one manifestation of the violence associated with
the protection of masculine authority and privilege. Eliminating the
sexual conduct will not eliminate the assault on personal dignity or
ameliorate the antagonistic view of male marginalization associated
with gender equality and integration. Nevertheless, unwanted
sexual attention continues to dominate policy efforts. For example,
Belize's sexual harassment legislation only includes conduct of a
sexual nature. 133 So how did sex become the red herring?
Sex is emotive. One woman's reaction to sexual harassment is
illustrative: "[m]y primal instinct was to crash a chair over his head.
I cannot comprehend how a seemingly friendly pat on the shoulder
so swiftly translated into a caressing hand on my behind. My blood
still boils when I think of it."134 It cannot be known whether this
woman would have reacted any differently to some other form of
harassment but there is power in her story, which she relays in the
local newspaper for all to read. Perhaps sexual harassment ought
not to feel any more offensive, more debilitating, or more
dehumanizing to its victims than other forms of violation precisely
because it sexual. 135 But, for better of for worse, sexual harassment
Barbados is a "touchy" society and asking how office professionals can avert any crisis
that may occur in the office); see also Green, supra note 123 (emphasizing that sexual

harassment could include any unnecessary physical contact and calling for the education
of supervisors and staff so as to ensure speedy action to investigate and resolve
complaints).
130. See Franke, supra note 18, at 772.
131.
132.
133.
134.

Bharose, supra note 74.
HarassmentHot Topic for Seminar,supra note 118.
See generally Protection Against Sexual Harassment Act, 2000, c. 107 (Belize)
Betty Holford, Sexual Harassment Unwelcome, THE BARB. ADVOC., Jan. 24,

2003,at 8.
135. But see Estrich, supra note 16, at 820 (explaining that sexual harassment should
feel more offensive, more debilitating, and more dehumanizing precisely because it is

sexual in nature).
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simply seems to resonate differently. Law professor Susan Estrich
suggests that the sexual conduct feels different because not only are
men exercising power over women, but they are operating in a
realm which is still judged according to a gender double standard,
itself a reflection of the extent to which sexuality is used to penalize
women.136 Another explanation lies in the prevalence of genderbased violence generally. While many women may hold positive
attitudes about uncoerced sex, their greater physical and social
vulnerability to sexual coercion can make them wary of sexual
encounters in the workplace. 137 Or maybe it is because the erotic is a
resource within each of us that lies in a deeply female and spiritual
plane, firmly rooted in the power of our unexpressed or
unrecognized feeling as Audre Lorde, feminist author and activist,
suggested. 138 When that sacred plane is violated our capacity for
empowerment - a domain of exploration, pleasure, and human
139
agency - is unexpectedly limited.
I do not claim to know why sexual harassment seems to
resonate differently. My own view is that it may have something to
do with the fact that sexual harassment is always operating in
tandem with something else. White women may experience sexual
harassment differently because of the influence of class and the
influence of religion and religious stereotypes, primarily the
Madonna/whore dichotomy that is created in societies steeped in
the Judeo-Christian tradition. 140 Women of color may experience
sexual harassment differently because in addition to the influences
of class and religion, race and sexuality are so intimately entangled
that sexual harassment is often combined, overtly or covertly, with
racial harassment in a way that focuses women to experience sexual
harassment as "double-discrimination - the combined effects of
practices which discriminate on the basis of race, and on the basis of
sex." 141 This view is supported by the colonial stereotypes that
permeated Caribbean society and the remnants of which persist
today - that black women are sexually available to all men while
women who are towards the top of the racial hierarchy are sexually
136. Id.
137. Abrams, supra note 14, at 1205.
138. PATRICIA
HILL
COLLINS,
BLACK
FEMINIST
THOUGHT:
KNOWLEDGE,
CONSCIOUSNESS, AND THE POLITICS OF EMPOWERMENT 166 (1991) (quoting Audre Lorde).

139. See id. (suggesting that Lorde's words signal the potential for Black women's
empowerment).
140. See generally Paula Abrams, The Tradition of Reproduction, 37 ARIZ. L. REV. 453
(1995) (arguing that the male orientation of Christianity and Judaism reflected prevailing
cultural norms and frequently infused religious doctrine with strongly misogynist
tendencies such as the tension between the "good" woman and the "evil" woman, the
virgin and the temptress).
141. Crenshaw, supra note 4 at 149.
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off-limits.
But eliminating or managing sexuality in the workplace is not
the answer. Sexuality is "an especially dense transfer point for
relations of power ... ."142 To "have a measure of control over her
destiny, to have any choices, a woman must be a sexual agent, a
subject of desire rather than an object. How can [a woman] exercise
any autonomy in any other realms if in [her] most intimate [life she
is] unable to voice [her] desires?" 143 Sex is the truth of our being
and has become an integral part of our identity.'" We should allow
people to be their whole selves in the workplace. As law professor
Vicki Schultz argues, for many, the sexual energy that work
generates will be one of the most valued aspects of their work
lives. 45 Moreover, that energy is also a source of vitality, creativity,
146
productivity, and power.
Sex is the decoy. The accurate construction of the issue is the
European construction: Sexual harassment is a violation of
individual dignity. 147 Israel's preamble to its sexual harassment
legislation depicts the harm as a humiliating and devaluating
experience to one's humanity by being treated as a sexual object for
the use of another person. 148 The harm is not in sexual affirmation,
it is in sexual objectification. The harm is not in being sexual, it is in
being impermissibly sexualized. In Germany the law of sexuality is
understood to be a law of sexual self-determination. 149 That these
European laws are seemingly gender neutral may ultimately prove
problematic for the feminist characterization of sexual harassment
as violence against women because "'dignity' is a standard behind
which the wrong army may rapidly collect." 150 But the trade-offs
are at least worth contemplation.

142. MICHEL FOUCAULT, THE HISTORY OF SEXUALITY VOLUME 1: AN INTRODUCTION

103 (1980).
143. Julia E. Hanigsberg, An Essay on the Piano, Law, and the Search for Women's Desire,
3 MICH. J. GENDER & L. 41,41 (1995).

144. See June Ann Castello, Shake That 'Booty' in Jesus' Name: The Possibilities of a
Liberation Theology of the Body for the Body of Christ in Jamaica, in GENDER IN THE 21ST
CENTURY: CARIBBEAN PERSPECTIVES, VISIONS AND POSSIBILITIES 284 (2004).
145. Schultz, supranote 64, at 2166.
146. Id.
147. See, e.g., Friedman & Whitman, supra note 27, at 242; Tzili Mor, Law As A Tool For

A Sexual Revolution: Israel's Prevention Of Sexual Harassment Law - 1998, 7 MICH. J.
GENDER & L. 291, 297 (2001).

148. Mor, supranote 147, at 305.
149. Friedman & Whitman, supra note 27, at 257.
150. Id. at 273.
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Sexual Harassment as a Legal Harm in the Caribbean

Caribbean countries that have enacted specific sexual
harassment legislation have adopted either a quid pro quo
formulation of sexual harassment or that of the hostile work
environment. 151 In most legislation the actual definition of sexual
harassment is some variation of the American EEOC definition of
"unwanted sexual advances" although the standard used to prove
the behavior is less uniform across legislation. 152 At a minimum the
legislation protects against sexual harassment in employment,
education, and transactions related to residential and business
accommodation.15 3 The Belize legislation also includes protection
for prisons, places of custody for minors and the elderly, and
medical and mental institutions. 154 For the most part, this specific
sexual harassment legislation does not regulate sex-based
55
discrimination, only that behavior which is sexual in nature.
Those countries that have not yet adopted specific sexual
harassment legislation have chosen to incorporate sexual
harassment in general antidiscrimination legislation that is similar
to Title VII. For example, Guyana's antidiscrimination legislation
proscribes disparate treatment "in any employment or occupation
on the grounds of race, sex, color, ethnic origin, indigenous
population, national extraction, social origin, economic status,
political opinion, disability, family responsibilities, pregnancy,
marital status, or age . . "156 Additionally, with the exception of
Trinidad & Tobago's 2000 Equal Opportunity Act, this allencompassing antidiscrimination legislation also makes explicit
reference to sexual harassment embracing the distinction between
quid pro quo sexual harassment and that which causes a hostile
work environment.
But while the specific sexual harassment legislation is clearly
inadequate because it fails to address other forms of harassment and
privilege protecting behavior, this current trend towards all
encompassing antidiscrimination law is equally problematic
151. See, e.g., CARICOM Model Legislation on Sexual Harassment, available at
http://www.caricom.org; see also Protection Against Sexual Harassment Act, 2000, c. 107
(Belize).
152. Compare CARICOM Model Legislation on Sexual Harassment, and Protection
Against Sexual Harassment Act, 2000, c. 107 (Belize), with Prevention of Discrimination
Act, No. 26 of 1997 (Guyana) and Equality of Opportunity and Treatment in
Employment and Occupation Act, No. 9 of 2000 (St. Lucia).
153. See CARICOM Model Legislation on Sexual Harassment, supra note 151.
154. Protection Against Sexual Harassment Act, 2000, c. 107 (Belize).
155. See, e.g., id.
156. Prevention of Discrimination Act, No. 26 of 1997 (Guyana) (emphasis added).
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because this legislation incorporates the current single-axis
understanding of sexual harassment as a gendered harm. Guyana's
previously mentioned legislation forces the applicant to either focus
solely on the sexual nature of the conduct, which if proved
constitutes per se discrimination,1 5 7 or to prove discrimination based
on one of the many protected categories enumerated.
While
Trinidad & Tobago's legislation does not force the applicant to focus
on the sexual nature of the conduct, like Guyana it also forces the
applicant to prove discrimination based on one of the protected
categories enumerated. Both of these formulations are recipes for
disaster because the result is either the policing of sex in the
workplace, which does little to address the underlying injury, or the
marginalization of those whose experiences cannot be described
within the tightly drawn parameters of the dominant conception of
antidiscrimination - those who cannot conclusively say that but for
their membership in a protected category they would be treated
58
differently.1
It is unclear how the judiciary will interpret this legislation.
Each of the two sexual harassment cases adjudicated in Caribbean
courts was decided before legislation was enacted in their respective
jurisdictions. But both cases unequivocally denounce the workplace
abuse and establish sexual harassment as a serious transgression.
And, notwithstanding the different judicial approaches, both cases
recognized that it was enough that the harasser, whether supervisor
or fellow employee, could by his conduct create a hostile work
59
environment.1
Interestingly, in Bico, the case emerging from Barbados, the
Court of Appeals implicitly signaled that sexual harassment was not
sex discrimination by affirming the magistrate's determination that
sexual misconduct should not be treated differently from other
types of workplace misconduct in determining whether the
perpetrator's dismissal was justified. 160 Neither the magistrate nor
the chief justice took into account the effect of the perpetrator's
conduct on the productivity of the women he abused.' 61 Given that
employee compensation was directly linked to job productivity, the
perpetrator directly affected these women's livelihood and their
possibility of advancement. Moreover, because the employer was
using these women in an experiment to determine whether he
should integrate women in jobs on the production floor, the
157. See id. § 8.
158. Crenshaw, supra note 4, at 152.

159. Robinson, supra note 81, at 9.
160. Id.
161. See Bico Ltd. v. Jones, (Unreported) 2 Aug. 1996, Court of Appeal, Barbados (No.

3 of 1995) at 50.
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perpetrator's abuse could have thwarted the process of gender
integration in that workplace. In this case, both the chief justice and
the magistrate seemed to interpret the "harassment" in the ordinary
sense of the term, involving a different sort of harm that involves
subjecting people to "ridicule and insult" in ways that are painful
and injurious regardless of whether the victims succeed in their
pursuit of a good job.162 This construction of the harm is similar to
that in Europe where sexual harassment is a dignitary harm rather
than a discriminatory harm. Bico deemphasized the American focus
on sexual harassment as a barrier to hiring, termination, and
advancement, and emphasized the protection of individual dignity
163
and the creation of a pleasant working environment.
In defining sexual harassment as "sexual misconduct, directed,
in the workplace, at an unwilling victim to whom that misconduct is
offensive, unsettling, upsetting, psychologically damaging or
otherwise stressful," 164 the Trinidad & Tobago Industrial Court in
B.E.U. v. Republic Bank 165 focused on the sexual nature of the
conduct in a way that the Barbados Court of Appeals did not.
Nevertheless, the Industrial Court denounced the American focus
on sexual harassment as a barrier to hiring, termination, and
advancement, and like the Barbados court, emphasized the creation
of a pleasant working environment. Writing for the Court, His
Honor Bernard reasserted the common law obligation on an
employer to provide a workplace and a system of working that
protects employees from physical harm and the threat or the
66
application of sexual coercion by one employee towards another
as he unabashedly declared that "sexual harassment is a serious
transgression of the right of workers to enjoy a safe working
environment and to be protected against sexually offensive conduct
at the hands of fellow employees." 167 This case also pushes
Caribbean jurisprudence towards the European construction of
sexual harassment not only as a dignitary harm but one from which
the employer is obliged to protect employees. The Caribbean seems
to be following the European lead mandating the employer to
"guarantee that employees can fully develop their personality at the
workplace as an aspect of the duty of care." 168 Given Trinidad &
Tobago's newly enacted legislation and the regional trend toward
162. Friedman & Whitman, supra note 27, at 244.
163. Id. at 245.
164. B.E.U. v. Republic Bank, (unreported) 25 March 1996, Trade Dispute No. 17 of

1995, at 8 (Trinidad & Tobago, Industrial Court).
165. Id.
166. Id.
167. Id.
168. Friedman & Whitman, supra note 27, at 257.
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antidiscrimination legislation, it will be interesting to see whether
courts will continue to emphasize this idea of the safe working
environment.
In Part III I will deconstruct sexual harassment by using
intersectionality and the public/private dichotomy. These analytic
tools will unearth the assumptions embedded in the dominant
sexual harassment discourse in the Caribbean and I will use them to
help us reframe the dialogue.

III.

Deconstructing Sexual Harassment

As I have argued, the current conception of sexual harassment
in the region is underinclusive. The dialogue has especially
marginalized women of the working class and women who do not
work in traditional workspaces. Intersectionality will allow us to
think about sexual harassment and antidiscrimination policy in
terms of race, class, and gender. Additionally, analyzing sexual
harassment in terms of the public/private dichotomy will reveal
that our current understanding of "work" and the "workplace"
must be rethought if we are to protect the women most in need of
protection.
A. The Effect of Race, Class, and Gender: Intersectionality
is
our identity
is the
idea that
Intersectionality
multidimensional - a complex combination of gender, sexual
orientation, race, ethnicity, and class. 169 This theory is a response to
gender essentialism - the understanding that "a unitary, 'essential'
women's experience can be isolated and described independently of
race, class, sexual orientation, and other realities of experience." 170
At the core of intersectionality is the belief that our
multidimensional identity gives rise to a unique experience that is
not adequately described in terms of any one of its individual
components because while the hierarchies of gender, color, and class
may be separated for heuristic purposes, in social practice they
operate in concert. 171 This is a helpful analytic tool that overcomes
the consequences of treating race and gender as mutually exclusive

169. See Crenshaw, supra note 4 (articulating the theory of intersectionality).
170. Angela P. Harris, Race and Essentialism in Feminist Legal Theory, 42 STAN. L. REV.

581, 585 (1990).
171. DOUGLASS, supra note 54, at 11.
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categories of experience and analysis. 72 Intersectionality enables us
to understand the experiences of those who have been sidelined and
silenced by the one-dimensional parameters of the mainstream
discourse.
Notwithstanding the appellate court decision in Bico and the
emphasis on the safe working environment in Republic Bank, all
evidence points to the dominant conception of sexual harassment as
a breach of sexual decorum 173 and discrimination that would not
have occurred but for the sex of the employee violated. But this
view is an essentialist understanding of the harm, placing gender at
the heart of the issue while relegating other realties to the fringes.
This essentialist understanding has silenced too many women, most
notably those from the working class. Failure to see that sexual
harassment is not only about sex and gender but about race and
class and sexual orientation has caused the failure of existing
legislation, which has had "little impact on issues of discrimination
in general and in relation to women." 174 Given that so many women
are left unprotected and without formal channels through which
they can be heard, it is unsurprising that despite regional legislative
efforts and increased public awareness no one has brought any
formal claims of sexual harassment into the courts. It took two
different claims of wrongful dismissal brought by two different men
accused of sexual harassment in two different countries just to get
sexual harassment discussed in the regional courts. 175
The North American case is instructive as law professor
Kimberl
Crenshaw articulates the failures of American
antidiscrimination law with respect to Black American workingclass women. Crenshaw explains that in the United States "the
dominant message of antidiscrimination law is that it will regulate
only the limited extent to which race or sex interferes with the
process of determining outcomes." 176 Therefore, the "paradigm of
sex discrimination tends to be based on the experiences of white
women; the model of race discrimination tends to be based on the
172. Crenshaw, supra note 4, at 139.
173. See, e.g., Republic Bank, supra note 164, at 10 (explaining that the perpetrator's
conduct, though reprehensible, is not the worst type of sexual misconduct because it fell
short of out-and-out attempted rape or aggravated sexual assault).
174. Guyana Tackles Gender Discrimination, CAFRA News, Dec. 27, 2002,
http://www.cafra.org/article.php3?id-article=78.
Although this article specifically
addresses antidiscrimination legislation in Guyana, the quoted language applies to
much of the region.
175. See, e.g., Robinson, supra note 81, at 19 (noting the powerlessness of the victims in
initiating proceedings on their own behalf and highlighting the fact that the women who
made the complaints were merely witnesses in a wrongful dismissal case at the mercy of
a benevolent employer).
176. Crenshaw, supra note 4, at 151.
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experiences of the most privileged Blacks."177 And, the implications
of this antidiscrimination construct is the reality that "[n]otions of
what constitutes race and sex discrimination are, as a result,
narrowly tailored to embrace only a small set of circumstances, none
of which include discrimination against Black women." 178 The
Caribbean construction of sexual harassment appears to be
following a similar course. It seems that the workers most likely to
obtain protection are those whose circumstances are widely
discussed - those who work for companies, those who belong to
such organizations as the Barbados Association of Office
Professionals, and the National Union of Public Workers. 179 The
problem is that these circumstances are not representative of most
women in the Caribbean. Sadly, the Caribbean experience mirrors
the North American experience in that the women who most need
protecting are the ones told to wait in the unprotected margins until
180
they can be absorbed by the dominant discourse.
To "demarginalize" these forgotten women, sexual harassment
policy in the region must acknowledge that sexual harassment
perpetuates gender norms because "it takes place within a culture
and history that in large part reduces women's identity to that of a
sex object, and reinforces men's identity as that of a sexual
aggressor." 181 It also perpetuates norms created and governed by
the color/phenotype hierarchy and by the socioeconomic class
structure.
Sexual harassment is not only a "technology of
sexism," 182 it is a technology of racism or "colorism," as well as
homophobia and class discrimination. It is a way of keeping in line
those women who dare to venture into male-dominated industries
and jobs, those dark-skinned "women" who dare to infiltrate
spheres designated for light-skinned "ladies," those gender
nonconforming men who manage to permeate the well-guarded
boundaries of masculine power and authority. An intersectional
understanding of sexual harassment addresses all of these realities.
Using this theory to deconstruct the harm helps us to make sense of
one Barbadian man's observation that Caucasian women in
organizations seem to command more respect than colored women
because "[men] don't come with the same talk towards [the
Caucasian] lady as they would towards (the Black female

177. Id. at 151.

178. Id.
179. See, e.g., HarassmentHot Topic for Seminar, supra note 118.
180. KimberC Crenshaw, Race, Gender, and Sexual Harassment,65 S. CAL. L. REV. 1467,
1473 (1992).
181. Franke, supra note 18, at 696.
182. Id. at 693.
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employees) .. . 183 An intersectional understanding of sexual
harassment helps us to make sense of one employer's failure to
realize that his domestic worker's resistance to his sexual advances
really meant that she had no interest in having sex with him.1 84
Moreover, an intersectional understanding of sexual harassment can
widen the debate and lead to greater protection for more people.
We begin to see that a problem initially conceived somewhat
narrowly has broader manifestations. We also see that problems we
thought unrelated are actually somewhat familiar and can be
simultaneously addressed. 85
We need to contemplate working-class women in the informal
sector. We need to understand the interaction between race and
class so that we can draft legislation that would result in a broader
conception of the "workplace" granting protection to workers in
complex working environments such as the roadside, farms, and the
beach. We need to rework our antidiscrimination legislation to
account for the possibility that a woman might be discriminated
against not because of her sex or because of her race but because of
her sex and because of her race. In addition to an intersectional
approach to sexual harassment, in order to achieve any of these
objectives we need to employ a more nuanced understanding of the
public/private dichotomy, which I will introduce in the following
subsection.
B.

Bringing the Private into the Public: The Public/Private
Dichotomy

"Public" and "private" are categories often invoked when
attempting to balance the roles and responsibilities of the state with
the rights of the individual. Analyzing society in these dichotomous
terms is often thought to elucidate those areas that should be
accessible to state intervention and regulation and those that should
be free from governmental interference. The dichotomy is thought
to help us distinguish between decisions made for the good of the
public and those made for the good of the self. The value of these
broad categories lies in the fact that they are not only descriptive but
normative as well. The designations of "public" and "private" not
only assist us in describing and categorizing situations, they allow
us to question the normative judgments that are necessarily made in
the process. 186 Attempting to fit Caribbean society in this
183. Two Men Turn up for "Men's Forum," THE BARB. ADVOC., Oct. 4, 2003, at 94.

184. MILLER, supra note 60, at 211.
185. Crenshaw, supra note 180, at 1475.
186. See Ruth Gavison, Feminism and the Public/PrivateDistinction, 45 STAN. L. REV. 1, 8
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oversimplified binary shows us the need for a more sophisticated
application of the public/private distinction. Analyzing sexual
harassment using this tool will show us that we must rethink our
understanding of "work" and the "workplace." But, before I make
the argument, I will describe the "public" and "private" spheres
briefly.
Real and perceived disparities exist between the two realms of
the "public" and the "private." 18 7 Traditionally, the private sphere
under the domain of women has included the market, family, and
conjugal and sexual relations while the public sphere, controlled by
men, has included the economy, civil society, and the state. 8 8 In
examining the aspects that are relegated to the private sphere, it
becomes glaringly apparent that despite disingenuous claims to the
contrary, those aspects that are ascribed to this category are those
that society has deemed less important and less valuable than those
included in the public sphere. Consequently, the private sphere has
always been subordinate and inferior to that of the public. 189 To this
day, this realm of privacy and domesticity continues to be
undervalued, often regarded as unimportant and unchallenging,
and has become increasingly impoverished and limited. 190
Additionally, this private domain is itself structured hierarchically
so that even in this realm women are subordinate to men.191 Because
it is hidden and unregulated by its very nature, it is in this realm of
domesticity where women generally experience some of the more
punitive aspects of gender relations that are grounded in
domination and a denial of agency. 192 This power dynamic coupled
with the lack of governmental intervention and scrutiny allows
discrimination, subordination, and violence against women to run
rampant because such matters are simply dismissed as "family
matters" or the actions of a "private entity." As law professor
Frances Olsen explains, privacy is most enjoyed by those with
power; whereas for the powerless, the private realm is frequently a
193
sphere not of freedom but of uncertainty and insecurity.
This public/private dichotomy helps us to understand why

(1992).
187. See id. at 21.
188. V. Eudine Barriteau, Liberal Ideology and Contradictions in Caribbean Gender
Systems, in CARIBBEAN PORTRAITS: ESSAYS ON GENDER IDEOLOGIES AND IDENTITIES 436,

443-44 (Christine Barrow ed., 1998).
189. See id. at 444.
190. Gavison, supranote 186, at 22.
191. See Barriteau, supra note 188, at 443.
192. Id. at 443-44.
193. Frances Olsen, Constitutional Law: Feminist Critiques of the Public/Private
Distinction, 10 CONST. COMMENT. 319,325 (1993).
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sexual harassment policy in the Caribbean is underinclusive. This
dichotomy forces us to question why many working-class women
who work in the "public" are not protected and why we classify as
"private" some workplaces that should be thought of as "public."
Notwithstanding whatever analytic value there may be in
describing society in terms of public and private, the normative
inconsistencies of this structure become apparent. For example, so
much of Caribbean society is already described in terms of this
public/private ideal. In Antigua & Barbuda men and women have
come to believe that there is a separate and proper domain for each
sex - the "inside" world of women and the "outside" world of
men.19 4 In Jamaica "[p]ublic life, politics, and economy are oriented
toward men and a particular kind of masculinity" 195 while women
are often limited to a life "inside" the private sphere. 196 But upon
further scrutiny we see that normatively, these descriptions are
inadequate and are not very instructive in guiding our policy
decisions because beyond descriptive value, our norms and cultural
practices do not comport with the definitions of these descriptions.
When we talk about "work" and the "workplace" we are
constantly making normative judgments about the types of tasks
and the types of places that should be included in these definitions.
In the Caribbean the intersection of ethnicity, color, class, and
gender creates a reality that belies the existing descriptions of public
and private. For example, traditional discourse suggests that over
time the private sphere has come to not only exclude politics and
decisions pertaining to the collective good, but it has come to
exclude paid employment as well. 197 When we revisit the example
of the Caribbean domestic worker or seamstress we see that she is
very much considered to be in the private sphere. Her remunerated
work is not normatively judged to be real work nor is the home in
which she works considered to be a real workplace. So despite the
fact that conventional definitions would place her squarely within
the public realm, she is relegated to the unregulated sphere of
domesticity in which she remains unprotected. Similarly, when we
analyze the example of the Caribbean huckster or the woman who
sells goods in the quasi-regulated government market, we see that
although she is clearly working in the "public" she is analytically
relegated to the ambit of the "private" because normatively she is
194. MINDIE LAZARUS-BLACK, LEGITIMATE ACTS AND ILLEGAL ENCOUNTERS: LAW AND
SOCIETY IN ANTIGUA AND BARBUDA, 193 (Smithsonian Institution Press 1994); see also

Barriteau, supra note 188, at 442 (discussing the public/private dichotomy in the
Caribbean).
195. DOUGLASS, supra note 54, at 250.

196. Id. at 246
197. Gavison, supra note 186, at 23.
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considered a private entrepreneur of lower-class origins, who lacks
femininity and is not important enough to be contemplated with
office workers and professionals.
Again, the North American case is instructive. Black American
feminists have long argued that the public/private dichotomy does
not work for Black American women for many of the same reasons
why it does not work in Caribbean society. 198 Sociology professor
Patricia Hill Collins explains that the lines between public and
private are blurred when examining the range of "work" that Black
women actually perform. 199 This "work" includes both paid work in
occupations such as domestic service and home-health care, and
unpaid work - duties performed by Black grandmothers and Black
single mothers. Another legal scholar contends that the
public/private dichotomy dissolved for Black American women
because the view of work is focused on the romanticized middleclass elite workforce and does not account for black women's
200
experiences, which include exploitation as cheap surplus labor.
We cannot talk about sexual harassment policy in the
Caribbean without calling into question these traditional public and
private distinctions. More inclusive policy will only come to
fruition if we accept that in addition to contemplating race,we also
consider class, gender, and other realities. Caribbean society cannot
be described in terms of either/or but can be described along a
continuum - in degrees of remoteness from government and
degrees of remoteness from family. If we think in terms of quasipublic spaces and quasi-private spaces then we will recognize that
in regulating or protecting these indeterminable areas we can
protect the domestic helpers, seamstresses, laundresses, cooks, petty
traders, hucksters, traffickers, and market vendors that are
commonly forgotten.
A more nuanced understanding of the
public/private dichotomy - thinking in terms of a public/private
spectrum - will allow us to serve those who may work on the side of
the road, in a home, from the back of a van, on a farm, or at the
beach. This public/private spectrum will acknowledge that "the
standard situation in which one enjoys privacy and freedom is not a
situation of equality but one of hierarchy " 201 and will therefore
operate in accord with feminist imperatives to "explode the

198. See, e.g., COLLINS, supra note 138, at 47 (asserting that the assumed split between
the "public" sphere of paid employment and the "private" sphere of unpaid family
responsibilities has never worked for U.S. Black women).

199. Id. at 48.
200. Dorothy Roberts, Racism and Patriarchyin the Meaning of Motherhood, 1 AM. U. J.

GENDER & L. 1, 20 (1993).
201. Olsen, supra note 193, at 326.
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private." 202
Conclusion
In the Caribbean, the intersection of ethnicity, color, class, and
gender affect the ways in which women are differentially sexualized
and differentially racialized.
When we recognize that sexual
harassment is not merely excessive sexual attention in the office but
a tool of social regulation we see that a single-axis analysis is simply
inadequate. We see that far too many women are silenced. When
we think about the realities of Caribbean life and when we have the
courage to face our normative judgments, we see that "work" and
"workplaces" that we often call "private" really are "public." Here,
too, we see that far too many women are silenced. The effect is
underinclusive legislation and the silencing of a significant portion
of the population who lawmakers, advocacy groups, and feminists
seek to protect. The effect is the undermining of organized
movements that claim this silenced population as part of their
constituency and makes the illusive goal of equality more difficult to
attain.203 But we have reached a point where the silence is
deafening; we have reached a point where we need to seriously
rethink our legislation and our policies and begin making practical
sense of some of our insights.
Thinking about these conclusions has led me to a dual set of
observations. The first observation is that what we are really talking
about is power. The power to exclude, the power to include, the
power to define, the power to redefine - it is all about power.
So how do we redistribute power in our social system? How do
we render impotent the rampant stereotypes that have become so
deeply entrenched in our psyches? How do we redistribute power
and integrate women in the workplace so that work - particularly
the more highly rewarded lines of work - is no longer a bastion of
masculine competence and authority? How do we empower the
silenced and allow them to speak with a voice that is no longer
muted? How do we "un-dichotomize" our "public" and "private"
and decentralize the power so that we can spread it along our newly
created spectrum?
I do not have a definitive answer for any of these questions.
But I think that these are the questions that need to inform our
policy efforts. These are some of the questions that we should be
thinking about instead of asking whether a supervisor or fellow
202. CATHARINE A. MACKINNON, TOWARD A FEMINIST THEORY OF THE STATE 191

(1989).
203. Crenshaw, supra note 4,at 152.
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employee touching a woman to say hello or hugging a woman who
has just returned from a long weekend should constitute sexual
harassment. 2 4 These are some of the questions that we should be
contemplating instead of creating hysteria in claiming that
"yesteryear's friendly, complimentary pat on the back can now be
cause for complaint to a manager or a supervisor or a civil suit
seeking more money than the alleged offender can earn." 20 5
The second observation is that all of our categories to which we
have so desperately clung are questionable - our racial categories,
our color categories, our categories of public and private. Very
rarely can people and situations be so neatly defined and designated
to some box. I am not advocating the complete eradication of
categories for analytic purposes but I think that this analysis has
thrown them into question. We need to think more broadly about
what we are categorizing and how we are categorizing them.
Throughout this analysis my preoccupation has been with the
Commonwealth Caribbean. I was interested in analyzing a context
where the discourse was not painted in black and white but where I
could see intra-race distinctions and inter-ethnic distinctions as well.
As I kept looking to the North American context to illustrate
particular points, I realized that not only is sexual harassment and
workplace abuse ill-conceived in the Caribbean context, it is illconceived in the United States as well. Like Caribbean jobs and
industries, American jobs and industries are similarly segregated by
gender and are characterized by gender stereotyping. In calling for
gender integration in the workplace, Kimberl Crenshaw eloquently
reminds us of just how elusive the wrench and how inaccessible the
scaffold are for the majority of American women. 2 6 Beyond this
gender segregation, it is clear that powerful stereotypes operate in
the North American context to racialize and sexualize women too.
The link between gender-based segregation in the workplace and
racialized gender-based violence is not geographically limited to the
Caribbean. Thus, my observations transcend the realities of the
English-speaking Caribbean. The problematic realities associated
with constructions of power and the misuse of categories are present
in the dominant discourse in the United States also.
An
intersectional understanding of sexual harassment shows us that not
only are Black-American women excluded from this discourse, so
too are Latino women and Asian-American women - all women of
color, immigrants, gays and lesbians, the working poor, and single
mothers. Our public/private spectrum helps us to account for the
204. THE BARB. ADVOC., supra note 183.
205. Both Genders at Fault, THE DALY NATION SUNDAY SUN (on file with the author).
206. Crenshaw, supra note 180, at 1475.
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realities of not only the Caribbean huckster or domestic helper but
also the American dishwasher, dry-cleaning assistant, cook,
corporate mammy worker, and grandmother whose labor is
performed out of love. 207
Like Crenshaw, I do not think that we can rectify any of these
issues overnight. 20 8 I do recognize the difficulties that arise in
attempting to control spheres that are by definition beyond control.
I recognize that the informal sector is the "informal sector" precisely
because by definition it is beyond regulation. Also, I recognize that
it is unlikely that any rule structure can properly address some of
the articulated issues surrounding power. But I also think that the
only way we will ever be able to stretch the parameters of the
conversation and have meaningful dialogue and effect real change is
if we have the courage to challenge our assumptions and the
willingness to think out of our ill-defined boxes. If we have the
courage to deconstruct and reconstruct our current understanding
and if we can look for our blind spots by contemplating the plights
of those who are the least similar to ourselves, over time the
conversation will change and we will hear the voices of those once
silenced not only in the Commonwealth Caribbean but in the United
States as well.

207. COLLINS, supra note 138, at 48.

208. See Crenshaw, supra note 4, at 167.
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